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Non-medical treatment

Seclusion, restraint, leave of absences and transfers of patients between hospitals

The new Mental Health Act also includes a section on the non-medical treatment of involuntary

patients. Non-medical treatment is a general term, which includes the use of seclusion,

restraint, leave of absences and transfer between approved hospitals or between jurisdictions.

This chapter will explain the provisions relating to these treatments.

The reasons why non-medical treatments are regulated under the Act, are:

• to make these forms of treatment legal; 

• to protect patients from unauthorised use of these treatments; 

• in the case of leave of absence, to provide an opportunity to contract with the patient, as well

as provide certainty about when a person can be required to return to hospital; and

• in the case of transfers, to also provide a right of review for patients when a decision to

transfer them (or a refusal to transfer) is made.

The Act acknowledges nursing expertise and the constant contact nurses have with patients, by

allowing approved psychiatric nurses to authorise the use of seclusion and restraint.

Seclusion (section 35)

Seclusion signals a psychiatric emergency and so it is desirable that there be some guidelines around

its use. Other factors have also led to the use of seclusion being regulated particularly following

community concern about neglect of patients in psychiatric facilities. These factors include: the

possible risk to the patient’s health if left alone for an extended period of time, and the potential to use

seclusion as a punishment. It is necessary to have regular checks (as occurs in most facilities) in order

to show that seclusion is still required. The Burdekin Reports cites as an example circumstances where

the person is placed in seclusion when their need for staff intervention is greatest, for example, when

they are frightened and are seeking reassurance.

The Act specifies the circumstances in which seclusion may be used.The decision on whether a person

requires seclusion is, of course, predominantly a matter of judgement for clinicians in light of the

particular situation. A major change in the Act is that an approved psychiatric nurse can authorise the

use of seclusion.

Definition of seclusion under the Mental Health Act – section 3

Seclusion in the Mental Health Act is a defined term under section 3. A person is in seclusion for the

purposes of the Act when: 

• the person is kept alone in a room; and

• the doors and windows are locked from the outside.

If there is another person in the room, for example nursing staff, the person is not in seclusion.

The same applies if the person is in a high dependency area but is not in a locked room alone.
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Pre-conditions for the use of seclusion – section 35(1)

The Act sets out the pre-conditions for seclusion (see below), and it is essential that these pre-conditions

are met so that the confinement of the person is lawful.

For a person to be placed in seclusion, the person must be:

• an involuntary patient; and

• in an approved hospital; and

• seclusion must be necessary for:

(a) the protection of the patient; or

(b) the protection of other people; and

• seclusion must be authorised by:

(a) a medical practitioner; or

(b) an approved psychiatric nurse.

Conditions while the person is in seclusion – section 35(2)

Section 35(2) of the Act states the following conditions must be met if a person is placed in seclusion:

• the person must be visited by a member of the nursing staff every 15 minutes. The Mental

Health Tribunal may issue guidelines on these visits;

• if the person is kept in seclusion for a period of more than four hours, there must be a

medical examination every four hours;

• bedding and clothing appropriate to the circumstances must be provided. This means that

if leaving the person with particular items of clothing (eg shoelaces, belts) would place them

at risk, these can be removed;

• food and drink must be provided at appropriate times;

• adequate toilet arrangements must be made for the patient.

For the seclusion to remain lawful, the person must not be kept in seclusion for longer than the period

of time that is authorised.

Recording of seclusion – sections 36 and 71

Instances of seclusion must be recorded on a report (Form 12) that is sent to the Mental Health

Tribunal each month. The senior approved medical practitioner of the hospital must sign this form.

The seclusion register is the minimum recording requirement for recording. It does not, however,

show that 15 minute nursing observations and four hourly medical examinations have been

completed. This will need to be recorded in the medical record or on a form developed by the facility.

Bodily restraint (section 34)

As with seclusion, the Mental Health Act provides guidelines on the use of restraint in approved

hospitals.

50

Non-medical treatment

Artemis

Artemis

Artemis

Artemis

Artemis



The definition of restraint

Bodily restraint is a defined term in section 3 of the Act. It is defined as ‘a form of physical or

mechanical restraint that prevents the free movement of the limbs.’

Pre-conditions for the use of bodily restraint

To be placed under bodily restraint the person:

• must be an involuntary patient; and

• in an approved hospital; and

• restraint must be necessary to

(a) provide medical treatment; or

(b) prevent injury to the patient or others; or 

(c) prevent the patient from persistently injuring property; and

• restraint must be authorised by:

(a) a medical practitioner; or

(b) an approved psychiatric nurse; and

• restraint must be used for a period no longer than four hours.

For restraint to remain lawful, it must not be applied for longer than the time for which it is authorised.

Recording of bodily restraint – sections 36 and 71

Instances of restraint must be recorded on a monthly report (Form 11) that is sent to the Mental Health

Tribunal. The senior approved medical practitioner must sign this form.

Leave of absence (section 37)

Under the new Act, there are provisions relating to leave of absence of involuntary patients. This is so

that both the patient and staff are clear about the length of time of the leave and the conditions of this

leave. It provides an opportunity to negotiate clear terms and conditions with the patient and/or the

carer. If the person does not comply with these terms he/she can be returned to the hospital. These

agreements provide an opportunity to involve carers and explore their concerns about leave, as well

providing the patient with an opportunity to trial being away from the hospital. This approach reflects

contracting models of care for people with a mental illness.

Approval of leave of absence (section 37(1))

Approval for leave of absence is given by the approved medical practitioner in charge of the treatment

of the person. As the Act is silent as to the process by which this can occur, this implies that approval

for leave:

• can be given by phone, or

• can be delegated, within limits, to the medical practitioner in charge of the care of the

person. This means that if the registrar is not an approved medical practitioner, the

consultant could give instructions about pre-conditions for leave at the ward round.
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Terms and conditions of leave of absence (section 37(2) – (4))

The approved medical practitioner in charge of the treatment of the person can specify terms and

conditions of the leave. This can include, but is not limited to, the condition that the person remain in

the care and custody of a specified person.

Given the way the cancellation of leave and return to hospital provisions are structured, it may be

advisable to include in the conditions an address where the person is to stay, so that if cancellation of

leave becomes necessary, a notification can be sent. If a condition of leave is breached, the person can

be returned to hospital by an authorised officer or police officer (see below).

The terms and conditions of leave must be recorded in the leave of absence form (Form 6) and a copy

must be given to the person. Included in this form is a patient statement accepting the terms of the

leave, and providing information on the circumstances in which leave can be cancelled.

Extension of leave of absence – section 37 (5)

A person’s leave of absence can be extended at the discretion of the approved medical practitioner.

Leave of absence can be extended as many times as necessary.

Cancellation of leave – sections 37(6)

Leave may be cancelled by the approved medical practitioner who approved the leave. Notice in

writing (Form 7) must be provided to the patient.

While it may not always be possible to ensure that the patient receives this notification, generally the

notice should be sent to the address where the person is supposed to be residing. The cancellation

provision allows the carer or case manager to contact the hospital if they feel that the person’s

condition is deteriorating or they have concerns about their ability to care for the person at home.

The cancellation of leave form states a time by which the person must return. If the person has not

returned by this time, he/she is absent without leave and can be returned to the hospital.
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? as considered necessary by the approved medical practitioner in the interests of the patient 

or for the protection of others

# can nominate that the person remain in the care and custody of another person

$ useful to include the address where the person is to stay

% terms and conditions must be recorded in writing and a copy given to the person (Form 6)

% useful to include process for leave being cancelled
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Return of involuntary patients to an approved hospital

Under section 38 of the Act, an involuntary patient can be returned to an approved hospital by a police

officer or authorised officer if:

• the patient is absent without leave of absence from an approved hospital; or

• the patient contravenes a condition on which leave is given; and

• the controlling authority of the hospital has authorised the officer to take the patient into

protective custody and return them to hospital (by completing Form 8). In the case of

hospitals and centres maintained and operated on behalf of the State, the controlling

authority is the Secretary, DHHS, unless delegated in writing.

An involuntary patient cannot be returned to hospital under this provision if:

• he/she has been absent without leave for more than 28 days; or

• the order that the person was on was discharged or has expired.

If either of these events occur, the involuntary hospitalisation process must begin again, with authorised

officers having the power to enter onto premises and take the person into protective custody.

Transfer of involuntary patients between approved hospitals 

Section 39 reflects current practice in transferring patients between hospitals, as well as providing a

clear authority to take the person to the facility (an issue that has haunted mental health in the courts

in the past). This section also gives the Mental Health Tribunal jurisdiction to review decisions to

transfer a patient (or refusals to transfer a person) and to confirm, vary or revoke the decision. The

Mental Health Tribunal reviews these decisions due to the potential for a transfer to disrupt the social

networks of the patient.

Where a patient is being transferred to another approved hospital, the order has the same effect (for

example, is subject to the same time frames) as it would have had in the original hospital. No new

order is needed, but a copy of the order should be forwarded to the receiving hospital.

Pre-conditions for transferring an involuntary patient – section 39(1)

To transfer a patient:

• the transfer must be necessary for the care and treatment of the patient or to avoid or

minimise risks to others; and

• both approved hospitals must agree to the transfer; and

• the person must already be on an order, but does not have to have been admitted to the

transferring hospital.

Transporting the person – section 39(2)

This section provides an explicit power to a person authorised by the controlling authority of the

hospital to take custody of the person and take them to the receiving hospital.
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Notification of transfer – sections 70(1) and (2)

There are two notification requirements if an involuntary patient is transferred to another approved

hospital:

• If the person is on a continuing care order, the senior approved medical practitioner must

notify the Mental Health Tribunal of a transfer to another hospital within 48 hours (Form 9).

• The transfer of involuntary patients must also be noted on the weekly register (Form 10).

Review by the Mental Health Tribunal – sections 39(4) and (5)

The Tribunal can review a decision to transfer an involuntary patient on an application by:

• the patient; or

• the person responsible; or

• another person who satisfies the Tribunal that they have a proper interest in the matter.

The Tribunal can confirm, vary or revoke the decision to transfer the person.

An application to review does not prevent the person being transferred to another hospital. The

Tribunal may, however, decide to issue directions in the future regarding what should occur in the time

between an application being made and the hearing. For more information on the role and powers of

the Mental Health Tribunal, see Chapter 8.
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Key 
points Non-medical treatment

• Non-medical treatment refers to:

(a) seclusion

(b) restraint

(c) leave of absence

(d) returning involuntary patients to hospital

(e) transferring involuntary patients between hospitals.

• These non-medical treatments can only apply to people who are on involuntary

hospitalisation orders.

Seclusion

• Seclusion is the confinement of a person alone in a room of which the doors and windows

are locked from the outside.

(a) Pre-conditions for the use of seclusion are:

(i) the person must be an involuntary patient;

(ii) seclusion must be in an approved hospital;

(iii) seclusion is necessary for:

– the protection of the patient, or

– the protection of other people;

(iv) seclusion must be authorised by:

– a medical practitioner; or

– an approved psychiatric nurse; and

(v) seclusion must be authorised for a specific period of time.

(b) While the person is in seclusion:

(i) the person must be visited by a member of the nursing staff every 15 minutes.

The Mental Health Tribunal may issue guidelines on these visits;

(ii) if the person is kept in seclusion for a period of four hours or more, there must

be a medical examination every four hours;

(iii) bedding and clothing appropriate to the circumstances must be provided;

(iv) food and drink must be provided at appropriate times;

(v) adequate toilet arrangements must be made for the patient.

(c) Each instance of seclusion must be recorded on a monthly report to the Mental Health

Tribunal (Form 12).

Restraint

• Bodily restraint is defined as a form of physical or mechanical restraint that prevents the

free movement of the limbs.

(a) Pre-conditions for the use of restraint are:

(i) the person is an involuntary patient;

(ii) the person is in an approved hospital;

(b) restraint is necessary to:

(i) provide medical treatment; or



(ii) prevent injury to the patient or others; or 

(iii) prevent the patient from persistently injuring property; and

(c) restraint is authorised by:

(i) a medical practitioner; or

(ii) an approved psychiatric nurse;

(d) restraint is authorised for a period of less than four hours.

• Each instance of bodily restraint must be recorded on a monthly report to the Mental

Health Tribunal (Form 11).

Leave of absence

• Approval for leave of absence is given by an approved medical practitioner:

(a) leave of absence can be given on certain terms and conditions;

(b) the terms of the leave must be recorded on Form 6 and a copy of this form given to

the patient;

(c) leave of absence can be extended from time to time by the approved medical

practitioner

(d) leave can be cancelled by notice in writing to the patient.

Return of involuntary patients to hospital

• An involuntary patient can be returned to hospital by an authorised officer or a police

officer if:

(a) he/she is absent without leave from the hospital; or

(b) he/she contravenes a condition on which leave was given.

• An involuntary patient cannot be returned to an approved hospital if:

(a) he/she is absent without leave for more than 28 days; or

(b) the order which the person was on has expired.

Transfer of involuntary patients between approved hospitals

• To transfer an involuntary patient:

(a) the transfer must be necessary for the care and treatment of the patient or to minimise

the risk to others;

(b) the approved hospitals must both agree to the transfer.

• If the transfer takes place within the first 48 hours after admission, the Mental Health

Tribunal must be notified on Form 9 within 48 hours of the transfer.

• All transfers must be noted on the weekly register of discharges (Form 10).

• The Mental Health Tribunal may review the decision to transfer a person on the application

of the person, the person responsible or another person who has a proper interest in the

matter.

• The Act also allows for transfers between jurisdictions, if there are reciprocal agreements in

place between the Ministers of each State.
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